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FEEDBACK ON ‘CODE OF PRACTICE ON DISCIPLINARY AND GRIEVANCE PROCEDURES’ CONSULTATION  

(‘the new Code’) 

The content of the new Code aligns to the format of the ACAS Code of Practice on Disciplinary and Grievance 

Procedures in the UK. 

Specific comments on the new Code are as follows: 

• Page 1: References throughout the document refer to Code and Code Practice, it would be preferable to 
use one word consistently throughout the document and define (‘the Code’) at the outset. 
 

• Page 1, paragraph 2: The effective date of the change will need to be a date in 2022, not 2021. 
 

• Page 1, paragraph 3: amend the wording to refer to any person or organisation i.e. ‘A failure on the part 
of any person or organisation to observe any provision of this Code does not itself render that person or 
organisation liable to any proceedings.’ 

 

• Page 4, paragraph 4: This refers to comprehensive advice and guidance on dealing with disciplinary and 
grievance situation in a MIRS Booklet, ‘Disciplinary and grievances at work: the MIRS guide’.  This 
document is not currently available on the MIRS website and has not been included for review as part of 
the consultation process. It would be beneficial to issue the two documents for review at the same time 
given that it is proposed that a substantial amount of guidance detail from the existing ‘Code of Practice 
on Disciplinary and Grievance Procedures 2007’ is not being included on the new Code e.g. the law on 
unfair dismissal, core principles of reasonable behaviour, how long warnings should remain live, written 
reasons for dismissal, absence from work etc.  

 

• Pages 6 to 14: If the Code can be used as a guide and referred to within Employment and Equality Tribunal 
proceedings then it would be beneficial to number the  paragraphs throughout the document. This will 
allow the Respondent and/or Claimant to clearly state where the Code has / has not been followed. This 
will also be beneficial for the Chair of the Employment and Equality Tribunal. 

 

• Page 7: include semi-colons after the second and third bullet points. 
 

• Page 8, paragraph 4: an additional sentence to be included after the second sentence as follows – ‘The 
employee should be allowed to set out their case and answer any allegations that have been made.’ 
Additionally, this paragraph should include guidance that securing the attendance of a witness at the 
hearing is up to the employee or employer respectively and decision to attend the hearing remains solely 
with the witness. Even with advanced notice, the employer is under no obligation to secure a witness’ 
attendance.   

 

• Page 9, it should be explained that the right to be accompanied can mean that either the companion will 
represent the employee in the meeting, or the companion will attend the meeting as moral support for 
the employee. The role of the companion in the meeting should not change from one to the other.  
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• Page 9, final paragraph: remove the duplication of wording to the first sentence as follows – ‘When dealing 
with accommodating the attendance of a worker’s companion to a disciplinary hearing, readers of the 
Code…’ 

 

• Page 14, paragraph 3: recommend that the two sentences in this paragraph are split out into two separate 
sentences. 

 

• Page 15: the final date to be in 2022, not 2021. 
 

• General point, the Code uses the words ‘hearing’ and ‘meeting’ interchangeably. In practice, hearings 
would be used in more serious instances of misconduct where there is a greater need for formality. A 
meeting would be used in less serious instances of misconduct where the need to present evidence and 
call witnesses is lessened. This should be clarified for employers in the Code in a paragraph; alternatively, 
the word ‘meeting’ should be used throughout the Code.  

 
Overall, the proposed new Code is a simplified version and therefore removes examples and guidance that 

would have previously been referred to in defending an Employment and Equality Tribunal claim or submitting 

a claim.  It is noted that the Employment and Equality Tribunal is not required to have regard to the proposed 

new separate MIRS Booklet ‘Discipline and grievances at work: the MIRS guide’.  If this is the case, and all the 

existing Code’s guidance is removed, will Respondents and Claimants refer to the ‘old 2007 Code’ or other 

precedents or other guidance documents from elsewhere in future? 

As the MIRS Booklet ‘Discipline and grievances at work: the MIRS guide’ has not been provided for review, key 

points to include in this (that are not currently covered in the existing code of practice) include: 

Point 4: Law in unfair dismissal. 

• State the 5 reasons for a fair dismissal. This would immediately point employers in the right direction, as 
well as inform dismissed employees on whether their situation would be covered by an Employment and 
Equality Tribunal claim. 
 

Point 8: Gross Misconduct. 

• Reference the Brito-Babapulle v Ealing Hospital NHS Trust as summary dismissal is not necessarily 
synonymous with instant dismissal.  
 

Point 18: Absence from work. 

• MIRS to provide their definition of ‘long-term absence’. Most bodies state 4 consecutive weeks or more. 
 

Point 17: Performance affected by Health. 

• The removal of the mandatory retirement age and the lack of sufficient pensions provisions for many 
workers means that many workers will have to continue to work due to their financial situation. It would 
be beneficial for greater guidance be provided to employers as this is an issue that is likely to occur more 
in future with an ageing workforce. 
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Section 45: Time off for companions. 

• Companions are entitled to paid time-off work to attend a disciplinary, grievance or appeal hearings. This 
guidance is silent on whether a companion (work colleague) would be paid if attending the hearing in their 
own time, i.e. shift workers or part-time workers may have different working hours patterns from the 
employee involved in the hearing and the time of the hearing, but the companion considers their support 
to be ‘work-related’. 
 

• Companions: recommend increasing the guidance on this to include the employer having the right to 
refuse an employee’s nominated companion where there is considered to be a potential conflict. 

 

• Companions: include guidance on how much notice an employee must provide when notifying their 
employer of bringing a companion to a formal hearing e.g. a minimum of 24 hours’ notice. 

 

• Companions: include expanded guidance on a companion if the employee has language issues or learning 
impairments or illness. 
 

 

Other suggested new guidance: 

• Guidance on the use of audio recorded hearings, whether by the employee, employer or companion. 
 

• Guidance on how disputed minutes should be resolved. If dismissed, an employee has 3 months to make 
an Employment and Equality Tribunal claim. Some employers may wish to delay the time between 
dismissal and appeal by deliberately delaying this process, thus eating into the 3-month claim submission 
period. This process can then be repeated following an appeal. Although the Employment and Equality 
Tribunal may allow an out-of-time claim, there are no guarantees. Thus an unscrupulous employer could 
exploit this loophole. 


