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CONSULTATION ON THE MODERNISATION OF INSOLVENCY LAW 

'Creditor friendly' insolvency law 

1. Is the risk to some outweighed by the benefits of lenders being attracted to, and having 

confidence in, the Island? 

Please comment below: 

They key benefit of being a creditor friendly jurisdiction is that it is attractive to investors, lenders 

and the corporate finance sector.  Business for the financial services industry often comes from 

referrals from onshore law firms, accountants and others and those referrers have a wide choice of 

offshore jurisdiction to choose from.  Referrers take many factors into account when making 

recommendations, including regulatory and tax regimes but the choice of jurisdiction is also 

influenced by factors such as ease of availability of finance for structures and projects and security 

of financing.  When choosing between broadly similar offshore jurisdictions to use for their structure, 

ease of availability of finance and security, even if more perception than reality, can result in a 

decision in favour of the jurisdiction where finance is more freely available.  The ease with which a 

creditor is able to get their money back when a business fails is of great importance.  We are aware 

of a number of financial institutions that actually encourage clients to use Isle of Man companies for 

borrowing purposes precisely because they are more comfortable with the creditor friendly 

insolvency laws in the Isle of Man and the fact that we have a public register of charges. 

We have to be cognisant of the Island’s competitors.  Some offshore jurisdictions do have a slightly 

more debtor friendly regime but the majority do not.  There is no advantage in being an early adopter 

of a more debtor friendly regime and potentially a significant disadvantage in doing so.  

Consideration should also be given to the number of Isle of Man businesses that could be saved if a 

more debtor friendly regime was put in place.  Most Isle of Man businesses are small, often family 

owned and with limited assets.  This makes turnaround (by way of administration, for example) 

often economically impossible. 

There would be a significant risk to the Island’s finance sector, if a less creditor friendly regime was 

brought in, that the island’s attractiveness to new business would be harmed without any meaningful 

benefit by way of saved local businesses.  The vast majority of Isle of Man companies do not operate 

locally, employing local staff or renting local property.  They are asset holding companies operating 

worldwide and access to lending is fundamental to their business.  There is a risk of seeking to solve 

a small perceived local problem and in doing so, negatively impact a much larger part of the sector. 
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2. At what point should creditors have the upper hand (if any)? 

Please comment below: 

It is only once a company becomes insolvent that the rights of the company’s creditors rightly take 

and should continue to take precedence.  If this were not the case, it would be difficult to see why 

a creditor would lend money to a business.  It is in this context that creditors should always "have 

the upper hand".   

'Creditor accessible' insolvency law 

3. Do you agree the Isle of Man should be a jurisdiction that continues to have primary 

regard to the interests of creditors? 

Yes – it is a key requirement. 

If you have answered yes, please explain why you think it important to prioritise the 

interests of creditors: 

Being a debtor-friendly jurisdiction could mean that some businesses are allowed to continue when 

there is no realistic prospect of the business actually becoming viable, and may mean that creditors 

are unable get their money back.  Without creditor interests being given priority, credit will be harder 

to get and or much more expensive.  The Island would be a much less attractive place to live, work 

and establish business and this would have a negative impact on the Island’s economy.   

Government should look to rectify the absence of a state funded Official Receiver.  Without this, 

companies that are insolvent but only owe small amounts to each of their creditors can continue 

trading, incurring further debt and harming further creditors.  It also means that errant directors 

continue to act and may only be accountable if a creditor is prepared to fund the winding up without 

the benefit of any meaningful cost/benefit analysis or indeed assessment of the prospects of 

recovering their original debt.  

If you have answered no, it would be helpful if you would explain why you do not agree, and say 

what alternative, in your view, insolvency system the Island should adopt? N/A 
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'Debtor friendly' insolvency law 

4. If you don't think the Isle of Man should be a jurisdiction that continues to have primary 

regard to the interests of creditors, do you think it should change its focus and instead 

become a jurisdiction that has primary regard to the interests of debtors? 

No – this would clearly have a negative impact on the Isle of Man finance sector. 

If you have answered yes, please explain why you think it important to prioritise the 

interests of debtors.: 

N/A 

If you have answered no, it would be helpful if you would explain why you do not agree, 

and say what alternative insolvency system the Island should adopt? 

The current insolvency system can be made fit for purpose by updating the current legislation to 

make it more comprehensible and user friendly.  If it is (wrongly in our view) considered absolutely 

essential to be seen to bring in some kind of administration regime, it should still not prevent secured 

creditors and the tax authorities from exercising their secured/priority rights. 

Out of Court administration, such as that seen in the UK, should not, in our view, be adopted.  

The challenge and the opportunity 

5. Is there a 'third way', an 'Island friendly' way, that meets the concerns of creditors, 

who want to be sure they will get their money back, and those who have got into debt and 

who wish to clear their debts? 

In an insolvency, a quick and efficient resolution is often the best way forward for all concerned.  

The introduction of an automatic discharge within a sensible period of time for individuals would be 

a significant improvement.  

Consideration could be given to funding an Official Receiver. 
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You may feel that a jurisdiction has to be either creditor friendly or debtor friendly. If you 

do, it would be useful to know why you feel the Island cannot be open to both in the 

community: 

If limited to businesses employing people resident on the Island, that may be possible, but the 

market likes certainty.  Having both systems could lead to confusion and misconception, risking 

significant harm to our economy.  

Policy and proposals for a Bill 

6. Do you believe administrative receiverships should be available in certain 

circumstances? 

If you do believe administrative receiverships should be available, please explain why and 

outline the appropriate circumstances.: 

It is arguable that the current regime where a secured creditor can appoint a receiver out of court 

in accordance with the terms of its security is sufficient and does not need to be changed.  Out-of-

court receivership is already permitted.  This should continue to be the case.  There is no rationale 

to add administrative receivership provisions to the Isle of Man statute book.  However, if it was 

considered that administrative receivership would be beneficial, we would suggest that it be very 

closely based on that included in the UK Insolvency Act 1986.  This would mean that there was an 

extensive body of judicial decisions to aid interpretation.  Creating a uniquely Manx administrative 

receivership regime would create plenty of work for lawyers and provide little benefit to the Island.   

7. If you do not believe administrative receiverships should be available please explain 

why, and suggest what alternative provision (if any) you think ought to be made in terms 

of receivership. 

Please comment below: 

NA 

If you believe there should be provision, but only for 'simple' receiverships, please define 

'simple': 

The concept of "simple" receiverships is likely to turn out to be anything but, and should be avoided. 
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8. Do you have any views in relation to the below? 

(a) the concept of the automatic discharge of bankrupts, unless circumstances dictate 

otherwise.: 

We would support automatic discharge of bankrupts. Without this, no one would voluntarily enter 

bankruptcy and that is sometimes a useful solution for both debtor and creditors. 

(b) the period – 3 years is suggested: 

It takes time for a trustee in bankruptcy to fully investigate a bankrupt’s affairs and to deal with the 

assets.  3 years may prove too short in some circumstances and consideration should be given to 5 

years being more appropriate. 

9. Do you think there should be a list of recognised (licensed?) insolvency practitioners? 

Yes 

If you think there should be a list, what do you think the requirements for inclusion on 

the list ought to be qualification based or requirements met by regulatory means? 

Require all new entrants to be licenced in the UK as an insolvency practitioner. Conduct of voluntary 

liquidations by overseas insolvency practitioners should not be permitted except where it is 

undertaken jointly with a practitioner on the Court list.  This is a position that the BVI is currently 

implementing. 

10. Do you agree there should continue to be provision for the appointment of an Official 

Receiver? 

Yes 

If you do agree with provision for an Official Receiver, please offer your suggestions as to 

how that person should be appointed (including the appropriate qualifications you think 

are required), funded and in which Department or Office of Government that person 

should be located.: 

The office of Official Receiver should be funded from Registry fees, with a charge over recoveries in 

a liquidation, falling behind secured creditors but ahead of all others.  It should not fall within the 

FSA. 
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If you do not agree, please explain why and suggest your preferred alternative: 

11. Do you think the order of priorities for the payment of debts is correct? 

Yes 

If you think the priorities for the payment of debts ought to be varied, please specify in 

what way and why you think your alternative order of priorities would be fairer than 

currently applies: 

The individual and debt resolution 

12. Do you think the Island should adopt some form of provision for ordinary debtors such 

as those suggested above? 

No 

If you agree, do you think the Debt Relief Order, and/or the Breathing Space (Debt Respite 

Scheme) (or Manx variations) would be appropriate in the Isle of Man? 

If you do not favour either or both of these suggested provisions, please explain why: 

Often the creditors affected on Island will be small local businesses.  These measures prioritise the 

interests of the individual debtor (who may well have simply managed their money badly) over those 

of the small businessperson who, through no fault of theirs, could be crippled financially by a debtor's 

non-payment.  It is too debtor friendly and will harm the Island's competitiveness globally. 

13. Following on from Question 12, if you favour debt provision but not the UK model, 

what model, and from which country, do you think would work better for us in the Isle of 

Man? 

Please explain why you think the model you have suggested would be better suited to the 

Isle of Man than the UK model. Your explanation could help us to frame more appropriate 

provision: 

Not applicable 

Views on other issues 
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14. Do you have any other views that you feel would assist Government in improving our 

current legal provision in the Island in relation to insolvency or bankruptcy law, or 

provisions for debtors and creditors in general? 

Please comment below: 

Access to up to date Court judgments should be improved.  The Court presently publishes its 

judgments on www.judgments.im which is difficult to search,  even more so since the introduction 

of the pdf judgments.  Easier access to our own case law should be restored with litigants in person 

being able to access Manx Law Reports through the Tynwald library and online for lawyers (who pay 

a fee). 

Sent for and on behalf of the members of the Chamber of Commerce  

Footnote:  

Please advise of what action is taken (if any) as a result of this consultation response and when 

the legislation is due to be introduced into the House of Keys, the Legislative Council or Tynwald 
(as the case may be).  

 

http://www.judgments.im/

